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Preface

Special rules have always governed the selec-
tion and removal of judges—both federal 

and state—in order to ensure that judges are 
sufficiently insulated from politics and public 
clamor to be able to faithfully administer jus-
tice in accord with the rule of law and serve 
as effective guardians of people’s individual 
rights—even in the face of public opinion or 
political pressure to the contrary. Although 
most state court judges are elected, special rules 
governing those elections have sought to ensure 
that judicial elections are conducted differently 
than elections for political office in ways that 
protect the integrity, fairness, and impartiality 
of the judiciary in performing its unique role 
under the American system of government.

Today, however, judges and the special rules 
that insulate them from politics are under polit-
ical attack. State judicial elections have become 
increasingly like elections for political office: 
expensive, contentious, political, dominated by 
special interests, and partisan. With over 80 
state supreme court seats in 30 states on the 
ballot in the fall of 2006, as well as thousands 
of lower court positions, there is every reason 
to think that recent trends will get much worse 
long before they ever get better.

Today’s judicial elections present the following 
four critical challenges to the ability of elected 
state judges to fairly and impartially uphold 
the rule of law:

•	 The ever-rising tide of campaign spending, 
television advertising, and the influence of 
special interests; 

•	 Political attacks on judges and courts based 
on disagreement with judicial decisions;

•	 A new politics of judicial elections ushered 

in by the freedom of—and pressure on— 
judicial candidates to announce their views 
on hot-button social and political issues; 
and

•	 The threatened increase in partisan involve-
ment in “nonpartisan” judicial elections.

Campaign contributions to candidates for 
state supreme courts increased over 750 per-
cent between 1990 and 2004. Nearly three-
fourths of the 2004 contributions came from 
business interests, lawyers, or political parties. 
In one state a company executive, with an ap-
peal pending to the state supreme court from 
a $50 million verdict against his company, 
contributed $2.4 million to help defeat an in-
cumbent supreme court justice perceived to be 
antibusiness. In 2004, television ads appeared 
in 80 percent of the states with contested su-
preme court elections. The number of negative, 
attack ads nearly doubled from 2000. Almost 
90 percent of the attack ads were paid for by ei-
ther special interest groups or a political party. 
Seventy-one percent of the American public, 
and almost one-third of state judges subject to 
election, feel that campaign contributions from 
special interests influence judicial decisions.

Challenges to the fairness and impartiality of 
state courts frequently occur in the context of 
contested judicial elections or take the form 
of well-publicized attacks on judges that are 
used to energize the political base of a politi-
cal party or special interest group. Increasingly, 
such challenges attack the courts themselves or 
seek to dramatically alter judicial selection pro-
cesses or the nature of judicial office itself in a 
dangerous and misguided effort to hold judges 
more accountable to the public will for their 
specific judicial decisions. The JAIL ( Judicial 
Accountability Initiative Law) Amendment on 
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the South Dakota ballot this November, for 
example, would essentially abolish the doc-
trine of judicial immunity and create a special 
grand jury with the power to determine issues 
of judicial immunity and to indict, try, and 
sentence judges for criminal conduct. Judicial 
accountability initiatives on the ballot in other 
states this fall would impose term limits on 
appellate justices, authorize recall of judges, 
require appellate judges to be elected in dis-
tricts, and allow for peremptory challenges of 
appellate justices.

Traditional notions that judges and judicial 
candidates should maintain the dignity appro-
priate to judicial office, uphold the impartiality 
and fairness of the judiciary, and be influenced 
by neither their personal views nor any parti-
san interest, public clamor, or social or political 
relationship are severely tested. Federal court 
decisions rejecting traditional restrictions on 
judicial campaign speech have spawned can-
didate questionnaires that regularly invite and 
pressure candidates to state their personal 
views on controversial legal and political issues, 
and candidates increasingly do so.

In order to better insulate elected state judi-
ciaries from improper political influence, states 
have turned increasingly to “nonpartisan” elec-
tions in which judicial candidates are not nom-
inated by a political party and ballots do not 
identify the candidates’ party affiliations. The 
polarization of American politics and a recent 
federal circuit court opinion1 threaten to con-
vert all judicial elections into partisan affairs.

These challenges, now overwhelming in scale, 
have gradually overtaken the state courts in the 
past 10 to 15 years. Many affected state judicia-
ries have been taken quite by surprise. Unless 
the California bench and bar devote conscien-
tious attention to these threats, without delay, 
and thoughtfully consider potential ways of 
avoiding or mitigating them, there is little rea-
son to believe that these same challenges will 
not also overrun California’s judiciary. Califor-

nia has no judicial immunity from these na-
tional challenges. There is little, if anything, 
in California’s Constitution, statutes, Rules of 
Court, or Canons of Judicial Ethics that pro-
vides any clear protection against the spread of 
these challenges to California.

This article describes how these four critical 
challenges are dramatically changing the land-
scape of state judicial elections and politiciz-
ing America’s state courts.

We begin with a brief history of state judicial 
selection and removal processes.

History of Judicial 
Selection and Removal

In the United States issues surrounding the 
best method of selecting and removing judg-

es are as old as the republic itself. Although the 
United States has consistently sought from the 
very beginning of the republic to insulate judg-
es from political pressure and “the occasional 
ill humors in the society,” it is in the manner of 
selecting and removing judges that American 
ambivalence about the extent to which judges 
should be independent of the prevailing popu-
lar will most clearly surfaces.

Among “the causes which impel[led the sign-
ers of the Declaration of Independence] to the 
separation” was the signers’ specific complaint 
that the King of England “ha[d] made judges 
dependent on his will alone, for the tenure 
of their offices.” In Federalist Paper No. 78, 
Alexander Hamilton more fully discussed the 
risks inherent in making judges dependent for 
their tenure in office on either the legislative 
or executive branch of government or the will 
of the people. In light of the federal judiciary’s 
“arduous” duty “to guard the Constitution and 
the rights of individuals” against legislative en-
croachments and those “ill humors which the 
arts of designing men . . . sometimes dissemi-
nate among the people themselves,” Hamilton 

“Today . . . judges 
and the special 
rules that insulate 
them from politics 
are under political 
attack. State judicial 
elections have become 
increasingly like 
elections for political 
office: expensive, 
contentious, political, 
dominated by 
special interests, and 
partisan.”



�

argued that the “complete independence” of 
the judiciary was “an indispensable ingredient” 
of the proposed constitution. “Nothing can 
contribute so much to [the judiciary’s] firm-
ness and independence,” he concluded, “as per-
manency in office.” “Periodical appointments, 
however regulated, or by whomsoever made,” 
he warned, “would, in some way or other, be 
fatal to [ judges’] necessary independence.” If  
“the power of making [such temporary appoint-
ments] was committed either to the Executive 
or legislature, there would be danger of an im-
proper complaisance to the branch which pos-
sessed it. . . . [I]f to the people,” Hamilton con-
tinued, “there would be too great a disposition 
to consult popularity, to justify a reliance that 
nothing would be consulted but the Constitu-
tion and the laws.” With uncanny foresight, 
Hamilton also observed that temporary terms 
of office “would naturally discourage” qualified 
candidates “from quitting a lucrative line of 
practice to accept a seat on the bench.”2

Both the federal government and the original 
13 state governments therefore sought to ob-
tain the most qualified judicial candidates and 
to protect the independence of judges in office 
primarily by granting judges life tenure sub-
ject to good behavior, thus insulating sitting 
judges from the political pressures that would 
result from dependence on the will of others 
for remaining in office.3 The federal and origi-
nal state constitutions also provided, of course, 
for the appointment of judges by either the ex-
ecutive or legislative branch and for protection 
against diminution of salary. Growing dissat-
isfied with judicial appointment processes, 
however, states began as early as 1791, upon 
Vermont’s admission to the Union, to provide 
for the election of at least some of their judges 
for a term of years. First Mississippi (in 1832) 
and then New York (in 1846) required that all 
judges be selected through partisan elections. 
In the 14 years following New York’s decision, 
21 states convened constitutional conventions 

during which 19 of the 21 states chose to elect 
their judges. By the time of the Civil War, 24 
of the 34 states had established an elected ju-
diciary. As new states were subsequently ad-
mitted to the Union, they all adopted popular 
election of some or all judges, until the admis-
sion of Alaska in 1959.4

Although the transition from appointment to 
election of judges in the middle of the 19th 
century is often attributed to populist ideals 
associated with Jacksonian democracy, histo-
rian Kermit Hall’s research into the consti-
tutional conventions of that era found that 
moderate lawyers and judges, not populists, 
dominated the constitutional debates. The 
lawyers and judges advocated judicial elec-
tions as a means of controlling the excessive 
partisanship and patronage that infused the 
distribution of judgeships by party-dominat-
ed gubernatorial offices and legislatures.5 They 
argued that popular elections would promote 
“a more efficient administration of justice, an 
increase in the status of the bench and bar, an 
end to the penetration of partisan politics into 
the selection process, and increased indepen-
dence and power for appellate and, to a lesser 
extent, trial judges. . . . Elect your judges,” one 
proponent of judicial elections argued, “and 
you will energize them, and make them inde-
pendent, and put them on a par with the other 
branches of government.”6

In order to limit the potentially adverse conse-
quences of popular election of judges, howev-
er, the proponents of popular election created 
special rules applicable only to judges: rules 
providing for longer terms of judicial office 
than for other public offices, requiring judges 
to have special training or qualifications, mak-
ing judges ineligible for other offices during 
their terms of judicial office, requiring stag-
gered elections, and subjecting only judges to 
mandatory retirement as well as to impeach-
ment and other formal disciplinary processes. 
Some or all of these constitutional provisions 

History of Judicial Selection and Removal  •
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still today distinguish judicial office from other 
elected offices in states with some form of ju-
dicial election.7

Concerns about the undue influence of po-
litical machines in judicial elections surfaced 
as early as 1870, however, and in his famous 
1906 address on the “Causes of Popular Dis-
satisfaction with the Administration of Jus-
tice,” Roscoe Pound called for the elimination 
of judicial elections, warning that “compelling 
judges to become politicians . . . has almost de-
stroyed the traditional respect for the bench.” 
Although few efforts were made to return to 
systems of judicial appointment, states did 
once again seek to insulate judges from politics, 
this time by adopting nonpartisan elections for 
judicial positions and seeking to regulate judi-
cial candidates’ partisan political activities.8 By 
1927, 12 states employed nonpartisan judicial 
elections.9

Similar concerns about undue political influ-
ence in California’s system of gubernatorial ap-
pointment of appellate justices led the Com-
monwealth Club of San Francisco, California 
Chamber of Commerce, and California State 

Bar Association to sponsor the “California 
Plan.” The California Plan was adopted by 
California voters in 1934 and required that 
appellate court appointments be approved by 
a newly created Commission on Judicial Ap-
pointments and then confirmed in a subse-
quent popular, but uncontested, election.10

The concept of judicial selection by guberna-
torial appointment followed by popular but 
uncontested “retention” election was shortly 
expanded to trial court judges as well. After 
defeat of judicial election reform plans in Ohio 
and Michigan in 1938, Missouri voters adopt-
ed the “Missouri Plan” in 1940. Designed to 
secure the impartial selection of judges, elimi-
nate the haphazard results of contested judicial 
elections, and relieve judges of the pressures 
of political campaigning, the Missouri Plan 
provided for nonpartisan judicial nominating 
commissions and confirmation of gubernatori-
al appointments in nonpartisan retention elec-
tions. Eighteen other states adopted variations 
of the Missouri Plan, or so-called merit selec-
tion, for at least some of their judicial positions 
over the ensuing decades.11 New Mexico, the 

Initial Selection: Trial Courts of General Jurisdiction

Merit 
Selection (16)

Partisan 
Election (9)

Nonpartisan 
Election (17)

Gubernatorial (3)
Legislative (2)
Appointment

Combined
Methods (4)1

Alaska
Colorado
Connecticut
Delaware2

District of Columbia
Hawaii4

Iowa
Maryland2

Massachusetts2

Nebraska
Nevada
New Mexico
Rhode Island
Utah
Vermont
Wyoming

Alabama
Illinois
Louisiana
New York
Ohio3

Pennsylvania
Tennessee
Texas
West Virginia

Arkansas
California
Florida
Georgia
Idaho
Kentucky
Michigan
Minnesota
Mississippi
Montana
North Carolina
North Dakota
Oklahoma
Oregon
South Dakota
Washington
Wisconsin

Maine (G)
New Hampshire (G)
New Jersey (G)
South Carolina (L)
Virginia (L)

Arizona
Indiana
Kansas
Missouri

1. In these states, some judges are chosen through merit selection and some are chosen in competitive elections.
2. Merit selection is established by executive order.
3. Candidates appear on the general election ballot without party affiliation but are nominated in partisan primaries.
4. The chief justice makes appointments to the district court and family court.

“[I]n his famous 
1906 address on the 
‘Causes of Popular 
Dissatisfaction with 
the Administration 
of Justice,’ Roscoe 
Pound called for 
the elimination of 
judicial elections, 
warning that 
‘compelling judges to 
become politicians 
. . . has almost 
destroyed the 
traditional respect 
for the bench.’ ”
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last state to do so, adopted a partial merit selec-
tion system in 1994. All merit selection efforts 
since then have been defeated, most recently in 
Florida in 2000 and South Dakota in 2004.

Despite Roscoe Pound’s call in 1906 for an end 
to judicial elections, judicial elections are as 
large a part of the judicial selection landscape 
today as they were 100 years ago. Eighty-six 
percent of state judges were elected in 1906 
and 89 percent are elected in one way or an-
other today.12 Although the movement from 
partisan contested elections to nonpartisan re-
tention elections stalled in the early 1990s, the 
transition from partisan contested elections to 
nonpartisan contested elections has continued. 
Indeed, the failure of recent efforts to adopt 
merit selection systems, and the perceived in-
ability in any state in today’s political climate to 
change from a system of contested elections to 
a merit selection system, has provided further 
impetus in states with contested elections to 
change from partisan to nonpartisan elections. 
Most recently, Arkansas switched in 2000 to 
nonpartisan election of all its judges, and in 
2002 North Carolina completed its switch 
from partisan to nonpartisan election of all of 
its judges. Today, 19 states, including Califor-
nia, utilize nonpartisan contested elections for 
at least some of their judicial positions, and 17 
states, again including California, use nonpar-
tisan retention elections for at least some po-
sitions. Altogether, 32 states today use some 
form of nonpartisan election for at least some 
of their judicial positions.13

A recent study based on the degree of corre-
lation between voting percentages in partisan 
gubernatorial elections and voting percentages 
in state nonpartisan judicial elections indi-
cates, however, that partisan cues have come 
to play an increasingly important role in some 
nominally nonpartisan judicial races, especially 
since 2000.14 The Democratic and Republican 
parties were actively involved, for example, in 
Georgia’s 2004 “nonpartisan” election, and, for 

the first time, a political party (Democrats) 
sponsored television ads for a judicial candi-
date in a nonpartisan campaign. As we fur-
ther discuss below, it is becoming increasingly 
doubtful that states with nonpartisan elections 
will be able to retain the “nonpartisan” charac-
ter of their judicial elections in the future.

The chart opposite describes the current judi-
cial selection systems for state trial courts of 
general jurisdiction throughout the country.15 
Many states, including California, employ dif-
ferent selection processes for appellate courts 
than trial courts, for different levels of trial 
court, or for some trial courts than for other 
trial courts.

The Ever-Rising Tide 
of Campaign Spending, 
Television Advertising, 
and Special Interests

Electing state court judges attuned to a 
particular special interest or ideology, and 

defeating those not so attuned, is increasingly 
viewed by political parties and special interests 
as politics—and business—as usual. Reaching 
voters with a cleverly crafted political ad usu-
ally requires television time, and this is very ex-
pensive. So it takes money to be successful. The 
title of an article in George magazine, reviewing 
the five notorious supreme court races in Ohio 
and Michigan in 2000 that, altogether, cost $19 
million, describes what’s wrong with this trend: 
“The Best Judges Money Can Buy: Businesses, 
Unions, and Lawyers Are Pouring Millions of 
Dollars Into State Supreme Court Races—
And May Walk Off With the Judicial System’s 
Integrity.” One of the lawyers who participated 
in a fundraiser for the Michigan incumbents 
confided to George: “I always knew you could 
buy the executive and legislative branches. But I 
never thought you could buy the judiciary, and 
that’s what really troubles me.”16

The Ever-Rising Tide  •

“In 1986, 
California 
witnessed what 
might still be 
considered the most 
expensive judicial 
campaign in history 
when $10.7 million 
was spent in the 
campaign denying 
retention 
of Chief Justice 
Rose Bird and 
Justices Joseph 
Grodin and Cruz 
Reynoso.”
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There is little national historical data on the ex-
tent of contested state judicial elections at the 
trial court level.17 At the state supreme court 
level, however, the ever-rising tide of “nastier, 
noisier, and costlier” judicial elections can be 
traced back to the mid-1990s. A few even ear-
lier elections, however, seemed to set the stage 
for the trend that emerged in the mid-1990s. 
In 1978, for example, deputy district attorneys 
in Los Angeles ran an ad in the local legal news-
paper seeking candidates to run against unchal-
lenged incumbent trial judges. The successful 
campaign resulted in contests and defeats for 
an unprecedented number of sitting judges.18 
Two years later, three candidates for open seats 
on the Texas Supreme Court raised $1.8 mil-
lion, one of the most expensive high court races 
ever at that time. In 1986, California witnessed 
what might still be considered the most expen-
sive judicial campaign in history when $10.7 
million was spent in the campaign denying re-
tention of Chief Justice Rose Bird and Justices 
Joseph Grodin and Cruz Reynoso.19

Although challenges in retention elections of 
supreme court justices are rare, in states where 
these justices are elected in partisan or non-
partisan contested elections, incumbents have 
faced electoral challenge in about 75 percent of 
their races since 1996.20 In 2004, state supreme 
court incumbents faced opposition in 18 of the 
20 states with contested elections on the ballot. 
Indeed, since 1996 partisan state supreme court 
races have more frequently been contested than 
partisan races for the U.S. House of Representa-
tives. Moreover, the average margin of electoral 
victory for incumbents in the contested judicial 
elections is only about 57 percent of the vote, 
lower than the average vote margin for incum-
bents in contested House seats, which is about 
65 percent. In partisan supreme court races 
incumbents have been defeated, on average, in 
almost 25 percent of contested races, whereas 
U.S. House members have been defeated, on 
average, in only 6 percent of contested races.

Spending for supreme court races has also in-
creased dramatically since 1994.21 Candidate 
fundraising totaled $20.7 million in 1994 but 
more than doubled to $46.8 million in 2004, 
breaking candidate fundraising records in 19 
states in 2000 and 2004. In the 2002 Ohio Su-
preme Court election, two successful candidates 
raised more money than one of the gubernato-
rial candidates.22 Two Illinois Supreme Court 
candidates in 2004 combined to raise more than 
$9.3 million, despite the fact that the race was 
to represent only one of the five supreme court 
districts in the state. The average cost of win-
ning in 2004 jumped 45 percent from the elec-
tions just two years earlier, to over $650,000. 
The candidate raising the most money won in 
over 80 percent of the races. In West Virginia a 
company executive with an appeal pending to 
the supreme court from a $50 million verdict 
against the company gave the largest-ever indi-
vidual contribution of at least $2.4 million to a 
political action committee (PAC) that funded 
the successful campaign against an incumbent 
justice claimed to be antibusiness.

The primary sources of funding for supreme 
court election campaigns are the business com-
munity, labor organizations, and lawyers. The 
U.S. Chamber of Commerce and other busi-
ness groups invested $21.5 million in 2004 in 
candidate contributions and airtime for inde-
pendent media campaigns. Lawyer and labor 
groups invested $13.3 million in candidate 
contributions and television spots. The cham-
ber claimed victory in 12 of the 13 state su-
preme court races that it targeted in 2004.23

In many states, contributions to judicial can-
didates are subject to legally prescribed limits, 
often the same limits as those for political can-
didates. Existing contribution limits, however, 
have proven largely ineffective.24 One problem 
is that such limits typically do not prevent 
businesses, law firms, or other organizations 
from contributing through their employees 
and other related individuals and entities.

“The U.S. Chamber 
of Commerce and 
other business 
groups invested 
$21.5 million in 
2004 in candidate 
contributions 
and airtime for 
independent media 
campaigns. . . . 
The chamber 
claimed victory in 
12 of the 13 state 
supreme court races 
that it targeted . . . .”
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Newly enacted campaign contribution limits in 
the state of Washington this year illustrate two 
other problems. In the absence of such limits 
in 2004, a candidate successfully defeated an 
incumbent supreme court justice with the sup-
port of large contributions from the building 
industry and from a company that had recently 
suffered a multimillion dollar judgment in a 
decision authored by the defeated justice. In re-
action to the 2004 campaign, the Washington 
legislature earlier this year enacted legislation 
requiring judicial candidates to comply with 
the limits applicable to other candidates for 
statewide office—$1,400 for the primary elec-
tion and $1,400 for the general election. The 
new limits were approved in March but did 
not go into effect until June. While other su-
preme court candidates immediately complied 
with the new limits, a property rights attorney 
seeking to unseat Washington state’s Chief Jus-
tice Gerry Alexander raised nearly $190,000 in 
amounts that exceeded the new limits before 
they went into effect. The bulk of the contribu-
tions came from real estate developers and oth-
ers in the construction industry. By the time of 
the primary election in September, Alexander, 
a two-term incumbent, had raised $260,000 
while his opponent had raised $440,000.25

Washington’s new contribution limits also il-
lustrate a more common problem: that limits 
can easily be evaded by contributions to PACs, 
political parties, and other independent third 
parties. In Washington, for example, the new 
limits spawned two new political action com-
mittees this year. The Constitutional Law 
PAC was launched by business and property 
rights interests and chaired by former Repub-
lican U.S. Senator Slade Gorton. The PAC 
raised and spent more than $1.7 million from 
the Building Industry Association of Wash-
ington, Americans Tired of Law Suit Abuse, 
and others in opposing Alexander and another 
supreme court justice. Labor unions, trial law-
yers, teachers, and others formed FairPAC, 

which raised and spent $500,000 to counter 
the spending by conservative groups. The Al-
exander race was not only the most expensive 
Washington Supreme Court race ever, but 
also, according to court observers, the nasti-
est.26 While Chief Justice Alexander reported 
feeling “sort of hopeless in all of this . . . like I’m 
in the eye of the hurricane,” a New York Times 
editorial entitled “Judicial Politics Run Amok” 
concluded: “There is no perfect way to choose a 
judge. But to undermine the whole purpose of 
the court system by allowing special interests 
to buy judgeships, or at least try to, is the worst 
system of all.”27

Unlike direct contributions to candidates, the 
sources of contributions to such “independent” 
groups, used primarily for television “issue ad-
vertising,” are often not subject to disclosure. 
A recent report by the Center for Political Ac-
countability, for example, unravels the ways in 
which prominent American corporations used 
their 2004 contributions to leading national 
trade groups—the U.S. Chamber of Com-
merce, National Association of Manufacturers, 
Business Roundtable, American Insurance As-
sociation, and others—to conceal their support 
of judicial candidates in Illinois, Ohio, West 
Virginia, Alabama, Mississippi, Louisiana, and 
Texas. In many of those states the undisclosed 
corporate support went to candidates espous-
ing views on social issues such as gay rights and 
diversity that were inconsistent with the cor-
porations’ own corporate policies.28

Fueling the rising costs of judicial election 
campaigns is the high cost of television ad-
vertising. The number of television ads run in 
2004 almost doubled the number run in 2000 
and appeared in four times as many states at 
over two and a half times the cost. The num-
ber of attack ads nearly doubled over those in 
2000. In 2004, special interest groups and po-
litical parties provided over three-quarters of 
the candidate funding and paid for almost 90 
percent of the attack ads. The candidate airing 

The Ever-Rising Tide  •

“A recent report 
by the Center 
for Political 
Accountability . . . 
unravels the ways 
in which prominent 
American 
corporations 
used their 2004 
contributions to 
leading national 
trade groups . . . 
to conceal their 
support of judicial 
candidates . . . .”
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the most ads usually won. In 2004, the candi-
date with the most supporting ads won 29 of 
the 34 supreme court races, including the race 
in West Virginia. The amount spent on ads 
supporting the victor were at least double the 
amount spent on ads supporting the loser.

The campaign against the incumbent in West 
Virginia featured a controversial attack ad ac-
cusing the incumbent, who had been in the 
majority in a 3–2 decision that allowed a con-
victed sex offender to remain on probation and 
work in a private school as part of his rehabili-
tation, of  “letting a child rapist go free to work 
in our schools.” A television ad in the recent 
2006 primary campaign against the chief jus-
tice in Washington featured a woman accusing 
Alexander of letting her three-year-old son’s 
killer go free after serving less than one-third 
of his murder sentence; the killer had been re-
leased from prison early as a result of the deci-
sion in another case in which Alexander had 
voted with the majority in holding that under 
Washington statutes assault could not be the 
basis of a felony-murder conviction. An edito-
rial in the New York Times concluded: “Some 
of the television and radio attack ads against 
the incumbent chief justice, Gerry Alexander, 
were so unfair and misleading they would have 
seemed out of line even if the contests were for 
local alderman instead of a lofty position on 
the state’s highest court.”29

The state in which supreme court candidates 
have raised the most money since the mid-
1990s is Alabama, where candidates raised 
more than $42.6 million through the 2004 
elections. Alabama is also home to two of the 
three most expensive supreme court races in 
American history. Chief Justice Roy Moore’s 
removal from office in 2004 for refusing to 
comply with a federal court order to remove 
the Ten Commandments monument from the 
supreme court building led to a raucous 2004 
Republican primary election in this heavily Re-
publican and socially conservative state—and 

to another equally raucous Republican primary 
election in the summer of 2006. In 2004, with 
the backing of the League of Christian Voters 
(“Alabama Christians are now more concerned 
than ever about electing bold Christians to 
these Supreme Court seats.”), Thomas Parker, 
a former assistant state court administrator 
under Moore, successfully defeated an incum-
bent justice who had been critical of Moore.30 
In 2005, Justice Parker authored press releases 
criticizing the “state-sanctioned killing” of Terri 
Schiavo and the U.S. Supreme Court’s “judi-
cial power grab” in its Ten Commandments 
rulings. Forced to recuse himself in a juve-
nile death penalty case, he expressed outrage 
when his colleagues followed the recent U.S. 
Supreme Court precedent in Roper v. Sim-
mons31 and reversed the death penalty imposed 
on the 17-year-old defendant. In a newspaper 
op-ed piece earlier this year, he argued that 
“state supreme court judges should not follow 
obviously wrong [U.S. Supreme Court] deci-
sions simply because they are precedents.”32

This June, the Alabama Republican primary 
featured races by the former Chief Justice 
Roy Moore against the incumbent governor; 
by Justice Parker against Drayton Nabers, the 
governor’s former finance director appointed 
to replace Moore as Chief Justice; and by a 
“Moore slate” of four candidates against four 
other supreme court justices. The supreme 
court primary candidates spent a combined 
$4.6 million and, together with the Washing-
ton, D.C.–based American Taxpayer’s Alli-
ance, combined to spend almost $2.7 million 
on television advertising—a 59 percent in-
crease over the 2004 primary election. Chief 
Justice Nabers was the biggest spender on 
television advertising, airing over 2,300 com-
mercials in the state’s major television markets. 
Parker and the other candidates on the “Moore 
slate” all lost.33

There is substantial evidence that the domi-
nant role of campaign contributions in judicial 

“In 2004, special 
interest groups and 
political parties 
provided over 
three-quarters of the 
candidate funding 
and paid for almost 
90 percent of the 
attack ads. The 
candidate airing the 
most ads usually 
won.”
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elections undermines public trust in the fair-
ness and impartiality of the judiciary. A recent 
examination of the Ohio Supreme Court by 
the New York Times, for example, looked at fi-
nancial contributions to justices by parties and 
other groups filing supporting briefs in 1,500 
cases over the past 12 years. The Times found 
that the justices, on average, ruled in favor of 
their contributors 70 percent of the time. One 
justice voted in favor of his contributors 91 
percent of the time.34

Justices rarely recuse themselves on the basis of 
a party’s prior campaign contributions. Despite 
the fact that the Times only considered sub-
stantial contributions of $1,000 or more during 
the six years immediately preceding the Ohio 
decisions, the justices almost never disqualified 
themselves from hearing such cases.35 In April 
of this year, a West Virginia Supreme Court 
justice who had been elected in 2004 with the 
help of at least $2.4 million of financial sup-
port from the CEO of a coal mining company 
refused to disqualify himself from an appeal by 
the company from a $50 million jury verdict. 
Similarly, an Illinois Supreme Court justice 
who had won election to that state’s supreme 
court in 2004 with substantial financial sup-
port from a tobacco company with a pending 
case in the court refused to recuse himself last 
year and cast the deciding vote in reversing a 
$10 billion judgment against the company.36

One justice interviewed by the Times said, “I’ve 
never felt so much like a hooker down by the 
bus station in any race I’ve ever been in as I 
did in a judicial race.” The contributors “mean 
to be buying a vote,” he concluded. “Whether 
they succeed or not, it’s hard to say.”37 A retired 
West Virginia chief justice spoke more plain-
ly: “It’s pretty hard in big-money races not to 
take care of your friends,” said Richard Neely. 
“It’s very hard not to dance with the one who 
brung you.”38

A 2004 national public opinion survey found 
that 71 percent of Americans believe that judi-
cial campaign contributions from special inter-
est groups affect judges’ decisions in the court-
room. Moreover, a 2002 survey of state judges 
revealed that 58 percent of judges subject to 
judicial elections said they felt under pressure 
to raise money for their campaigns during elec-
tion years, and almost half of those judges felt 
they were under a “great deal” of pressure. In 
addition, 32 percent of those responding said 
they felt campaign contributions had some or a 
great deal of influence on judges’ decisions.39

Attacks on Judges 
and Courts

Roscoe Pound also observed 100 years ago 
that “dissatisfaction with the administra-

tion of justice is as old as law.” Attacks on judg-
es and courts arising out of unpopular judicial 
decisions aren’t new. Indeed, at the time of 
Pound’s writing, justices of the U.S. Supreme 
Court were under attack as “activist judges” for 
throwing out state regulations governing pri-
vate economic relations as unconstitutional 
on the basis of their own personal laissez-faire 
economic theories. Recall also the early im-
peachment of Justice Samuel Chase by the Re-
publicans, congressional reaction to the Dred 
Scott decision, President Franklin Roosevelt’s 
infamous court-packing plan, and the outrage 
over Brown v. Board of Education culminat-
ing in the Southern Manifesto signed by 100 
members of Congress.

Yet even judged by this historical standard, the 
intensity, breadth, and nature of current at-
tacks on judges seem not only unprecedented 
but excessive. Angry that the courts would 
not intervene as Congress and the President 
wished to prevent Terry Schiavo from real-
izing her own wishes, the Majority Leader of 
the House threatened: “We will look at an ar-
rogant, out of control, unaccountable judiciary 
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that thumbed their nose at the Congress and 
President when given jurisdiction to hear this 
case anew. . . . The time will come,” Majority 
Leader Tom DeLay continued, “for the men 
responsible for this to answer for their behav-
ior. . . .” Texas Senator John Cornyn, a former 
Texas Supreme Court justice upset about the 
recent U.S. Supreme Court decision in Roper, 
speculated that recent courthouse violence re-
sulting in the death of several judges might be 
due to public frustration with such decisions. 
Not to be outdone by calls for the impeach-
ment of Justice Anthony Kennedy, who wrote 
the majority opinion in Roper, author Edwin 
Vieira said his “bottom line” for dealing with 
such errant judges came from Joseph Stalin: 
“He had a slogan and it worked very well for 
him whenever he ran into difficulty,” Vieira de-
clared: “ ‘No man, no problem.’ ”40

The stridency of these political attacks on judg-
es reflects an overly politicized federal judicial 
selection process in which appointment and 
confirmation of federal judges is increasingly 
viewed by both Republican and Democratic 
activists as one of their top political priorities. 
The overheated rhetoric and overly politicized 
judicial selection process in Washington create 
a national climate of public opinion conducive 
to similar attacks on state judges and to the 
politization of state judicial selection and re-
moval processes as well.

Attacks on the state courts come not only from 
politicians and political parties but also from 
the special interest groups that often constitute 
their political base. As Business Week reported 
shortly before the 2004 judicial elections, spe-
cial interest groups increasingly “have come to 
view the judiciary as something to be gamed 
and captured—just like Congress or the State 
House.”41 One of the most active special in-
terest groups is the business community. The 
U.S. Chamber of Commerce has spent an esti-
mated $50 million on judicial races since 1998. 
“[W]e’ve declared war on judges who aren’t 

doing their duty,” said one business spokesper-
son of judges considered to be antibusiness.42

In the state of Washington, the public relations 
director of the state building industry associa-
tion authored an op-ed piece in the Seattle Times 
this summer calling for the defeat of two jus-
tices on the supreme court, including the chief 
justice, because of their votes with the majority 
in two “unacceptable” eminent domain rulings. 
“Justices on the court must answer for their ac-
tions,” she said. “Facing the retribution of vot-
ers is the key component to keeping justices in 
check. That’s what elections are about—retri-
bution or, conversely, re-election.”43

Religious conservatives have also been particu-
larly active in attacking judges on issues such 
as school prayer, abortion, and gay marriage. 
Colorado evangelist James Dobson is credited 
with the defeat of South Dakota’s merit selec-
tion ballot initiative in 2004 and the near de-
feat of an Iowa trial judge over his settlement 
of a property dispute involving a lesbian couple. 
The senior public policy director of Dobson’s 
Focus on the Family organization explains: 
“Courts are overriding the will of the people. If 
we get involved in judicial elections, we might 
be able to change that.”44 In a radio address, 
Dobson compared the wrongs committed by 
black-robed judges with those of white-robed 
members of the Ku Klux Klan.45

With a barrage of last minute negative and mis-
leading advertisements, Missouri Family Net-
work, the Eagle Forum, and other religious and 
social conservative organizations unsuccessful-
ly attacked a justice on the Missouri Supreme 
Court in 2004 for being too “liberal.” Phyllis 
Schlafly, the founder of the Eagle Forum, has 
said, “There’s nothing the matter with [ judge-
ships] being political.” California religious con-
servative Tony Andrade agrees: “That’s what 
makes this country great,” he says, “that we can 
influence the judiciary or any other branch of 
government.”46 Evangelist Pat Robertson claims 
that “liberal judges” probably pose a more seri-

“Unlike the past, 
today an extremely 
broad range of 
. . . issues are the 
subject of attacks on 
judges, including aid 
to private schools, 
the death penalty, 
immigration, 
abortion, takings of 
private property . . . 
teaching of evolution, 
affirmative action, 
gay rights and 
marriage, references 
to “God” in the 
Pledge of Allegiance 
. . . sentencing 
decisions, and end- 
of-life decisions.”
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ous threat to America “than a few bearded ter-
rorists who fly into buildings.”47

Unlike the past, today an extremely broad 
range of social and political issues are the sub-
ject of attacks on judges, including aid to pri-
vate schools, the death penalty, immigration, 
abortion, takings of private property, assisted 
suicide, lawyers’ fees, prayer in school, tort lia-
bility, teaching of evolution, affirmative action, 
gay rights and marriage, references to “God” in 
the Pledge of Allegiance, medical malpractice, 
religious displays, sentencing decisions, and 
end-of-life decisions. On most of these issues 
public opinion is strongly divided, and the two 
dominant political parties are polarized as well. 
In addition, views on many of the issues, espe-
cially those involving religious faith, are deeply 
and strongly held by adherents on both sides. 
As Family Research Council President Tony 
Perkins has noted, “Every issue we care deeply 
about has the fingerprints of judges on it.”48

Most ominously, the major political parties, and 
many politicians, have apparently concluded 
that it is in their own political interest to use at-
tacks on judges and courts to incite their respec-
tive political bases. “A good fight on judges does 
nothing but energize our base,” said Republican 
Senator John Thune of South Dakota. “From a 
political standpoint, when we talk about judg-
es, we win,” added Republican Senator John 
Cornyn of Texas. Even the Wall Street Jour-
nal editorialized recently that a “filibuster fight 
would be exactly the sort of political battle Re-
publicans need to energize conservative voters 
after their recent months of despond.”49 Those 
members of the bench and bar who led the suc-
cessful defense of the Missouri Supreme Court 
justice challenged in 2004 concluded that the 
attacks weren’t really aimed at defeating the jus-
tice but rather at raising turnout of conserva-
tive voters at the polls.50 Attacks on judges yield 
greater financial and electoral support for the 
party, capital which can be expended for other 
purposes and on other issues.

Attacking judges has been lucrative for conser-
vative religious organizations as well. In April 
2004, for example, Dobson formed a new PAC, 
Focus on the Family Action, to support Focus 
on the Family’s legislative and political issues 
and attacks on judges. In its first six months—
the period leading up to the November 2004 
elections during which Dobson participat-
ed in the rallies in Iowa, South Dakota, and 
many other states—the new PAC raised $8.8 
million.51

In addition to attacks on individual judges, we 
are increasingly witnessing attacks on courts 
themselves as well as attempts to drastically 
change state judicial selection processes in an 
attempt to make judges more responsive to the 
popular will or political control. The Illinois 
Civic Justice League spent over $300,000 in 
2004 to air a television ad that attacked “bad 
judges . . . and their trial lawyer friends” with-
out ever mentioning a candidate or even a ju-
dicial race. Thomas Parker’s primary campaign 
for a seat on the Alabama Supreme Court in 
2004 featured an ad attacking the rulings of 
“liberal judges” without ever mentioning his 
opponent or suggesting the presence of liberal 
judges on the Alabama court.52

 In several merit selection states there are ef-
forts this year to change to contested elections 
in at least some parts of these states, as well 
as legislative efforts to require senate confirma-
tion of gubernatorial appointments and even 
senate reconfirmation upon every new term of 
office.53 Georgia recently moved its nonparti-
san elections from the primary election to the 
general election in the fall in order to raise 
turnout for judicial and other races.54 Bills have 
also been introduced in the Georgia legislature 
to return to the partisan judicial elections that 
Georgia utilized before switching to nonparti-
san elections in 1983.

In at least five states, there are constitutional 
initiatives on the fall 2006 ballot which, often 
in the name of promoting greater judicial ac-
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countability, seek to provide further checks 
on judicial decisionmaking. One of the most 
novel attacks seeks to essentially abolish the 
doctrine of judicial immunity. JAIL ( Judicial 
Accountability Initiative Law) 4 Judges is a 
self-proclaimed, single-issue national grass-
roots organization to end “judicial corrup-
tion,” founded and led by Californian Ronald 
Branson, the “Five-Star National JAIL Com-
mander-in-Chief.” After being rebuffed by the 
courts—including the U.S. Supreme Court—
14 times, Mr. Branson failed three times to get 
enough signatures to put his organization’s 
proposed initiative measure on the California 
ballot. Branson’s wife, Barbie, Associate Com-
mander-in-Chief of JAIL, writes: “The People 
are slowly waking up to realize who the En-
emy is—and it isn’t Bin Laden.” Ronald Bran-
son adds: “We at JAIL get unlimited kicks at 
the judges’ crotches and shins, and the judges 
must keep a straight face and pretend we don’t 
exist. . . . If they assault us, they advertise for us 
and promote JAIL.”55

A South Dakota group has qualified the na-
tional JAIL organization’s initiative as con-
stitutional Amendment E on the November 
2006 ballot. The South Dakota Judicial Ac-
countability Initiative Law would create a 
13-member special grand jury with statewide 
jurisdiction “to determine whether any civil 
lawsuit against a judge would . . . fall within the 
exclusions of [ judicial] immunity” as defined 
in the initiative and “whether there is prob-
able cause of criminal conduct by the judge 
complained against.” The special grand jury, 
supported in part by deductions from judges’ 
salaries, would have the power to indict and to 
impanel a special trial jury with the power to 
adjudicate and sentence the offending judge. If 

the initiative is successful in South Dakota, the 
national JAIL 4 Judges organization hopes to 
use the momentum to qualify the initiative in 
other states.56

Fueled by the Colorado Supreme Court’s re-
jection on single subject grounds of a proposed 
ballot initiative on immigration, a former 
leader of the Colorado Senate has sponsored 
a state constitutional initiative seeking to ex-
pand the state’s term limits to cover appellate 
justices. The “Limit the Judges” initiative caps 
appellate service at three four-year terms and 
applies retroactively to incumbent justices, 
with the intended effect of sweeping five of 
the seven current supreme court justices from 
office within two years.57 A constitutional ini-
tiative in Montana would allow citizens to re-
call elected judges through special recall elec-
tions.58 In Oregon, Constitutional Initiative 
24, known as the “Judicial Accountability Act,” 
is designed to restore “judicial accountability 
and fair representation” by requiring that ap-
pellate judges be appointed and elected in the 
districts in which they reside.59 Like Califor-
nia’s Proposition 90, a “Property Owners Bill 
of Rights” on the 2006 Nevada ballot would 
revise state eminent domain proceedings. Un-
like the California proposition, however, the 
Nevada constitutional initiative prohibits any 
judge “who has not been elected to a current 
term of office” from making any ruling in an 
eminent domain proceeding and authorizes a 
property owner to exercise a peremptory chal-
lenge of any justice of the state supreme court, 
as well as a judge of the trial court, in any emi-
nent domain action.60

“In at least five 
states, there are 
constitutional 
initiatives on the 
fall 2006 ballot, 
which, often in the 
name of promoting 
greater judicial 
accountability, seek 
to provide further 
checks on judicial 
decisionmaking.”
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The New Politics of 
Judicial Elections: 
Redefining Permissible 
Conduct

The ABA Model Code of Judicial Con-
duct and state codes of judicial conduct 

generally admonish judges and candidates for 
judicial office to refrain from political activity 
that is inconsistent with the integrity, indepen-
dence, and impartiality of the judiciary.61 Over 
the last four years a number of restrictions on 
political activities of judges and judicial candi-
dates have been found unconstitutional by the 
federal courts. The leading case is Republican 
Party of Minnesota v. White.62 The Minnesota 
canon found to violate a judicial candidate’s free-
dom of speech in White broadly prohibited a 
candidate from “announcing his or her views on 
disputed legal or political issues.” The U.S. Su-
preme Court’s decision in White was not totally 
surprising. The language of the Minnesota can-
on, especially as construed by the Court, was 
quite broad, and the holding of the Court was 
expressly quite narrow. Nor was the decision it-
self particularly damaging to the states’ interest 
in upholding the rule of law and maintaining 
fair and impartial courts. Minnesota’s canon 
was no longer contained in the ABA Model 
Code, fewer than 10 other states still retained 
it, and no state had ever enforced it.

Lower federal court decisions following White 
have expanded its reach significantly, however, 
ushering in a new politics of judicial elections. 
Four months after White, the Eleventh Circuit 
held sua sponte in Weaver v. Bonner63 that the 
Georgia canon prohibiting judicial candidates 
from personally soliciting campaign contribu-
tions, also contained in the ABA Model Code 
and the codes of 30 other states, was uncon-
stitutional under the reasoning of White. 
Although Justice Antonin Scalia’s opinion in 
White had carefully observed that “we neither 

assert nor imply that the First Amendment 
requires campaigns for judicial office to sound 
the same as those for legislative office,”64 the 
Weaver opinion flatly asserted that “the dis-
tinction between judicial elections and other 
types of elections has been greatly exaggerated, 
and we do not believe that the distinction, if 
there truly is one, justifies greater restrictions 
on speech during judicial campaigns than dur-
ing other types of campaigns.”65

The impact of this expansive reading of White 
on judicial elections was immediate. Judge 
Max Baer openly campaigned in 2003 as a pro-
choice, pro-gun Democrat in seeking a seat on 
the Pennsylvania Supreme Court. Running 
unsuccessfully for a seat on the Ohio Supreme 
Court in 2004, an Ohio appellate justice, Wil-
liam O’Neill, blatantly declared his positions 
on disputed matters before the court, includ-
ing school funding.66 In Montana’s 2004 non-
partisan supreme court elections, a member of 
the State House of Representatives unsuccess-
fully challenged an incumbent supreme court 
justice in an openly partisan campaign, saying 
that judicial candidates who failed to disclose 
their personal views were “cowardly.”67

The 2006 Alabama Republican primary cam-
paign for chief justice was noteworthy for the 
unabashed announcement of views by both 
candidates on the hot-button political issues 
of the day. The Chief Justice said, “I’m pro-life. 
Abortion on demand is a travesty,”68 for ex-
ample, while his challenger’s Web site said he 
“fought as a conservative attorney for pro-life 
legislation for many years.”69 The Chief Justice 
explained: “Issues relating to the right to life 
and the sanctity of marriage are in the soul of 
Alabamians, and they want a judge who shares 
their conservative views.”  “It just so happens in 
Alabama people think a biblical foundation re-
lates to impartiality and fairness,” he said, “and 
they’re right.”70

Once it was clear that state judicial candidates 
were free to express their views on legal and 
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political issues, appellate and trial judges im-
mediately came under pressure from special 
interests to do so. The principal form this pres-
sure has taken is distribution of questionnaires 
to judges who are up for election that seek to 
elicit their views on the political and social is-
sues of particular concern to the questionnaire 
sponsor. In 2003 at least four special interest 
groups surveyed Pennsylvania Supreme Court 
and trial court candidates on issues such as gay 
marriage, aid to religious schools, abortion, and 
the death penalty and used the responses in 
making endorsements.71 In 2004, the Christian 
Coalition of Georgia and at least three other 
special interest groups asked judicial candidates 
their views on abortion, homosexuality, prayer 
in school, and other issues and incorporated 
the responses into a guide sent to 725,000 vot-
ers.72 In 2006, the Georgia Coalition is posing 
a much more extensive list of questions to the 
candidates.73 Similarly, in July 2006 in Florida, 
a member of the governor’s trial court nominat-
ing commission who also serves as president 
of a group associated with Dobson’s Focus on 
the Family organization launched the Florida 
Judicial Accountability Project. The primary 
goal of the project is to publish the 2006 Ju-
dicial Voter Guide reporting all judicial candi-
dates’ responses to a questionnaire soliciting the 
personal views of candidates on issues such as 
school vouchers, abortion rights, assisted sui-
cide, and same-sex marriage.74 Similar surveys 
have been sent to judicial candidates by conser-
vative religious organizations and other groups 
in many other states.

At least four federal district court opinions 
arise out of similar circumstances and reach 
similar results. In Kentucky, North Dakota, 
and Alaska a right to life group distributed 
questionnaires to judges seeking their views 
on issues such as abortion, sexual orienta-
tion, school prayer, and display of the Ten 
Commandments. When some of the judges 
declined to answer the questionnaire, citing 

the “pledges and promises” and “commitment “ 
canons of their state judicial ethics codes along 
with their recusal obligations, the right to life 
group filed suits claiming the three provisions 
were unconstitutional under White.

The first two challenged provisions provided 
that judicial candidates shall not “make pledges 
or promises of conduct in judicial office other 
than to faithfully and impartially perform the 
duties of the office” or “make statements that 
commit or appear to commit the candidate to a 
particular view or decision with respect to cases, 
controversies or issues that are likely to come 
before the court.”75 The three federal district 
courts involved in the cases arising in Kentucky, 
North Dakota, and Alaska held that the two 
challenged provisions unconstitutionally inter-
fered with the right of the candidates to an-
nounce their views under White. (In White 
the U.S. Supreme Court had distinguished the 
“announce clause” from a “pledges and prom-
ises” provision and expressed no view on the 
constitutionality of the latter.)

The recusal provision in the three states provid-
ed that “a judge shall disqualify himself or her-
self in a proceeding in which the judge’s impar-
tiality might reasonably be questioned . . . .”76 

The three courts upheld the constitutionality 
of the recusal provision as narrowly tailored 
to serve a compelling state interest.77 All three 
courts made clear that their decisions did not 
require judges to answer the questionnaire and 
that judges might reasonably decline to do 
so. The North Dakota opinion was the most 
expansive:

It should be noted that North Dakota has a 
recusal provision that ensures impartiality by 
requiring recusal anytime a judge is unable to 
render, or appears to be incapable of render-
ing, a fair and impartial decision. . . . North 
Dakota’s recusal provisions ensure impartiality 
without restricting constitutionally-protected 
speech. . . . There is no question that an im-
partial judge is critical to due process and the 
administration of justice. A widespread belief 
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that courts are not impartial—resulting in a 
loss of public faith in the legal system and an 
unwillingness to respect its authority—would 
destroy the judiciary as quickly as would an 
actual lack of impartiality. The public and in-
dividual litigants must be reassured that the 
judiciary will decide legal disputes based on 
the law alone rather than on any inherent bias 
or prejudice of the presiding judge. . . . Any ju-
dicial candidate who responds to a survey sim-
ilar to the 2004 Voter’s Guide Questionnaire 
may indeed create a serious ethical dilemma 
for himself or herself that would require re-
cusal at a later date. It is well-established that 
there is a judicial obligation to avoid prejudg-
ment and all litigants are entitled to “an impar-
tial and disinterested tribunal” in both civil 
and criminal cases. [Citation]78

In the fourth case, the Kansas District Court 
granted a preliminary injunction against en-
forcement of the Kansas “pledges and promis-
es” and “commitment” clauses on the basis that 
the provisions were overbroad as applied to the 
questionnaire in issue and, like the other three 
district courts, upheld the constitutionality of 
the Kansas recusal provision. The court also 
enjoined enforcement of the Kansas “personal 
solicitation” clause, similar to the solicitation 
clause at issue in the Weaver case discussed 
earlier, on the grounds that it was not narrowly 
tailored to achieve impartiality and was over-
broad as applied to the plaintiff potential judi-
cial candidate.79

As construed by the lower federal courts, White 
introduces a new brand of politics into judicial 
elections—treating candidates for judicial office 
like politicians running for political office—that 
threatens to undermine important values of ju-
dicial independence and judicial restraint while 
providing only illusory public benefit. The free-
dom to announce one’s views on controversial 
legal and political issues has the effect of pres-
suring candidates to respond to questionnaires 
or appeals from special interests—in order to 
avoid active electoral opposition or to obtain 
electoral or financial support—by expressing 
personal views that are an improper basis of 

judicial decisionmaking in the first place and 
irrelevant to any issue that will arise in the vast 
majority of cases. In those instances in which 
the personal views of the candidate on an issue 
become relevant to a disputed legal issue in a 
case now before the successful candidate as a 
judge, the judge may very well be required to 
recuse because the judge’s impartiality might 
now quite reasonably be questioned. Having 
obtained election to office on the basis of such 
an announcement, the judge might reasonably 
be expected to now feel at least some pressure 
to keep the earlier “promise” or honor the ear-
lier “commitment.” With respect to voters and 
special interests who relied on the judge’s ear-
lier announcement in providing electoral or 
financial support to the candidate, the judge’s 
recusal under these circumstances deprives 
the relying parties of the entire consideration 
for which they provided their electoral sup-
port—in effect defrauding supporters of the 
judge’s promised performance. It is difficult to 
imagine a judicial election process that is more 
likely to destroy public trust in the proper role 
of an elected judiciary—public trust upon 
which both appointed and elected judiciaries 
ultimately depend.

Partisan Involvement 
in Nonpartisan Judicial 
Elections

As noted earlier, there has been a reform 
trend in judicial elections moving away 

from partisan and toward nonpartisan judi-
cial elections. Thirty-two states now employ 
some form of nonpartisan judicial election. 
The move to nonpartisan judicial elections is 
intended to minimize inappropriate partisan 
political influence on courts, judges, and judi-
cial decisions. In comparison to nonpartisan 
elections, partisan judicial elections tend to 
be more contentious and attract more televi-
sion advertising, more negative attack ads, and 
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greater involvement by special interests, while, 
on average, costing about three times as much.80 
The first of 20 recommendations contained in 
the call to action issued by the National Center 
for State Courts based on the 2000 National 
Summit on Improving Judicial Selection rec-
ommends that “all judicial elections should be 
conducted in a non-partisan manner.”81

Nearly all states with nonpartisan judicial elec-
tions have adopted canons of ethics or codes 
of judicial conduct designed to restrict the par-
tisan political activities of judicial candidates. 
Such provisions include prohibitions on hold-
ing any office within a political party, making 
speeches on behalf of political parties, making 
contributions to political parties, and endors-
ing political candidates.82

The most important post-White federal court 
decision, the decision of the Eighth Circuit 
Court of Appeals upon remand from the 
Supreme Court,83 threatens to further politicize 
nonpartisan judicial elections. In the Eighth 
Circuit’s White decision, an attorney candidate 
for the Minnesota Supreme Court who sought 
to identify himself as a Republican, attend a 
Republican Party meeting, and obtain the en-
dorsement of the Republican Party challenged 
the “partisan activities” restrictions of Minne-
sota’s Code of Judicial Conduct providing that 
judicial candidates “shall not . . . identify them-
selves as members of a political organization . . . 
[or] attend political gatherings; or seek, accept, 
or use endorsements from a political organiza-
tion.” Sitting en banc, the Eighth Circuit Court 
of Appeals held the challenged provisions un-
constitutional for being, like the “announce” 
clause at issue in the Supreme Court’s White 
decision, “underinclusive,” in this instance, by 
failing to preclude similar candidate involve-
ment with other “interest groups.”

The attorney candidate also sought to person-
ally sign solicitation letters seeking campaign 
contributions and to personally solicit from 
“large groups,” and challenged Minnesota’s 

code provision prohibiting a judicial candidate 
from personally soliciting campaign contri-
butions and providing instead for creation of 
candidate committees for that purpose. Not-
ing that any contributions still had to be made 
to the candidate’s campaign committee, which 
was precluded from disclosing the identity of 
donors to the candidate, the court invalidated 
the challenged provision to the extent it pro-
hibited the plaintiff ’s proposed conduct on the 
ground that the provision did not advance any 
compelling state interest.

The Eighth Circuit’s White opinion, applicable 
at present only to the states of that circuit, thus 
expressly authorizes judges and judicial candi-
dates in nonpartisan judicial elections to seek, 
obtain, and use endorsements and support 
from political parties, and to personally solicit 
campaign funds in writing and in presentations 
to “large groups,” at least where the contribu-
tions are not made directly to the judge but to 
a campaign committee prohibited from disclos-
ing the identities of the donors to the judge.

Conclusion

In North Dakota Family Alliance, Inc. v. 
Bader, cited earlier, the Chief Judge of the 

North Dakota District Court, Daniel L. Hov-
land, reflected on the long-term implications 
of the White decision:

To say that there is considerable uncertainty 
regarding the scope of the Supreme Court’s 
decision in White is an understatement. . . . 
Whether the decision in White left any room 
for the regulation of the speech of judicial can-
didates is a question yet to be resolved. How-
ever, it is clear the White decision dramatically 
altered the landscape of judicial elections. It 
has caused, and will continue to cause, consid-
erable uncertainty and consternation on the 
part of judicial candidates.84

As presently construed by lower federal courts, 
the U.S. Supreme Court’s decision in White 
has indeed dramatically altered the landscape 

The Eighth Circuit’s 
White opinion, 
applicable at present 
only to the states 
of that circuit, thus 
expressly authorizes 
judges and judicial 
candidates in 
nonpartisan judicial 
elections to seek, 
obtain, and use 
endorsements 
and support from 
political parties . . . .  
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of judicial elections. In consistently suggesting 
that there is no true distinction between judi-
cial elections and elections for political office, 
the federal courts have substantially under-
mined the considerable efforts of elected state 
judiciaries to preserve their ability to attract 
and retain qualified judges, and at the same 
time uphold the rule of law, by insulating sit-
ting judges from inappropriate political influ-
ence and involvement.

Of course, no system of judicial selection or re-
moval is totally devoid of political implications. 
An additional challenge presented by judicial 
elections as a means of judicial selection or re-
moval, however, is the typical absence of any fair 
and impartial process for screening the suitabil-
ity and qualifications of candidates for judicial 
office, including evaluation of the performance 
of incumbent judicial officers, or for commu-
nicating relevant and unbiased information 
about the candidates to the voters. In contrast 
with judicial selection, judicial removal greatly 
compounds this additional challenge because, 
as the Founders recognized, removal of sitting 
judges presents much greater and more direct 
risks to judicial independence than the selec-
tion of new judges. In simultaneously seeking 
to both select judges and consider the poten-
tial removal of sitting judges, contested judicial 
elections involving incumbent officeholders 
present the greatest challenge to the ability of 
the judicial branch to attract and retain quali-
fied judges and, at the same time, protect the in-
dependence of current judicial officeholders. In 
dramatically altering the landscape of judicial 
elections, the post-White decisions of the lower 
federal courts have greatly exacerbated all three 
of these challenges to elected state judiciaries: 
attracting and retaining qualified judges; com-
municating relevant and unbiased candidate 
information to voters; and upholding the rule 
of law by insulating sitting judges from inap-
propriate political influence and involvement.

This article has examined not only the new pol-
itics of judicial elections spawned by the White 
and post-White decisions, but also other criti-
cal ways in which state judicial elections have 
become increasingly like elections for political 
office, and how state courts, state court judges, 
and the special rules that insulate judges and 
courts from the politics traditionally associat-
ed with the other two branches of government 
are under political attack.

Often these attacks are motivated by an ex-
pressed desire to hold judges and courts “ac-
countable” for their judicial decisions. There is 
nothing improper, of course, in demanding ju-
dicial accountability. In our democracy, judges 
and courts must be publicly accountable for 
their performance just as other governmen-
tal officers and institutions are for theirs. In-
deed, it is critical to the preservation of public 
trust in the judicial branch of government that 
courts continuously and successfully demon-
strate their accountability for the quality of 
their performance.85

Under the rule of law, however, judges are not 
accountable for the legal correctness of their 
decisions to the other branches of government, 
or the popular will at any particular moment in 
time, or to any powerful constituent, special in-
terest, or particular segment of the public. Un-
der the rule of law, judges are accountable for 
the legal soundness of their judicial decisions 
primarily to the law and the state and federal 
Constitutions, as interpreted and applied by 
higher courts. The rule of law is meaningless 
and reduced merely to the rule of individual 
men and women if judicial decisions must be 
submitted to the leaders of other branches of 
government, special interests, or popular refer-
endum for approval as a condition of remain-
ing on the bench.

If the challenges summarized in this article 
continue to overtake the operations of the state 
courts, they will ultimately compromise the in-
tegrity of the state courts and limit the capacity 

“Under the rule 
of law . . . judges are 
not accountable for 
the legal correctness 
of their decisions to 
other branches of 
government, or the 
popular will . . . . 
Under the rule of 
law, judges are 
accountable for 
the legal soundness 
of their judicial 
decisions primarily 
to the law and the 
state and federal 
Constitutions . . . .”

Conclusion  •
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of the state courts to keep faith with the rule 
of law. The ability of judges to decide disputes 
based solely on the relevant evidence and appli-
cable law will become increasingly dependent, 
as the Founders feared, on the will or approval 
of the politically powerful or popular.

States with judicial elections have no less in-
terest than the federal government in preserv-
ing the rule of law. Yet state judges may not in 
the future be able to ensure the integrity, fair-
ness, and impartiality of the state courts, and 
the state courts may no longer be able to se-
cure unto Americans their rights under state 
and federal Constitutions. Public trust in the 
state courts, founded on the belief that judicial 
decisionmaking processes are apolitical, and 
in that important respect different than those 
of the other two branches, will be gradually 
eroded. Americans will be left with a two-tier 
court system: a federal court system of limited 
jurisdiction which—although not fully inde-
pendent of improper political influence—has 
by reason of federal judges’ life tenure in office 
much greater ability to keep faith with the rule 
of law; and a weaker and inferior state court 
system of general jurisdiction where today 95 
percent of the business of the courts is con-
ducted, but which tomorrow may no longer be 

able to guarantee its ability to uphold the rule 
of law or people’s individual rights in the face 
of any concerted political resistance.

As this article cautioned at the outset, these 
challenges pose significant risks—to elected 
state judiciaries in general and to the Califor-
nia judiciary in particular—that are not go-
ing to go away. There is nothing unique about 
the California court system that immunizes it 
from these dangers. California has no unique 
laws on its books that provide certain protec-
tion. California’s nonpartisan tradition is no 
deeper or richer than Minnesota’s. There’s no 
indication that the advocates of robust exer-
cise of full First Amendment rights by state 
judicial candidates are tiring of their consistent 
stream of successes in the federal courts. These 
challenges to the ability of the California ju-
dicial branch to administer justice to all fairly 
and impartially are real and are presently upon 
us. It is time for the leadership of the Califor-
nia bench and bar to confront this reality and 
determine what it can do to stem the tide in 
California. These challenges will certainly 
cause consternation in the future not only for 
California judges and judicial candidates but 
for all Californians. They deserve the attention 
of California judicial policymakers today.

•

“The rule of law 
is meaningless and 
reduced merely to 
the rule of individual 
men and women 
if judicial decisions 
must be submitted 
to the leaders of 
other branches 
of government, 
special interests, or 
popular referendum 
for approval as 
a condition of 
remaining on the 
bench.”
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